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A problem

 Some wording recently encountered:

"9.2 The [contractor] may suspend performance under the Contract by giving 
notice and stating the grounds on which it intends to do so. Such grounds are 
limited to:

9.2.1 the [client's] failure to pay 

9.2.2 that the [client] is in material or persistent breach of its obligations

9.2.3 that the [contractor] is prevented from performance for reasons beyond 
its control

9.2.4 force majeure“
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Some context

 Contract rules supreme (common law v civil law)

 But what happens if an event occurs after the contract is formed that changes 
the circumstances of the contract?
 the reality is there is very limited assistance to the affected party

 The contract might be frustrated, which means…. the contract is 
automatically discharged, but only if the event
 makes it impossible to fulfil the contract, or
 fundamentally alters the nature of the contract

 The problem with frustration – very narrowly applied by the courts 

 Also, frustration is very unlikely to apply where the parties have already 
included an express provision in their contract dealing with the consequences 
of a particular event

 How might the parties do that…?
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Force Majeure – basics

 Potentially there are infinite variations – however over time force majeure 
clauses have evolved so that they often follow a similar format

 Origins: parties defining their bargain
 regulates the consequences of certain defined “events” 
 that are beyond the parties’ control
 and which affect one or both of the parties’ obligations

 How are consequences regulated?  
 entitles a party to cancel the contract
 excuses a party from non-performance of obligations – either in full or in 

part
 entitles a party to more time to perform works/services
 entitles a party to suspend performance of works/services
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Force Majeure: potential limitations as regards Covid

 “Burden of proof”
 The party relying upon the event must “prove” the facts bringing it within 

the clause

 What needs to be proved? Depending on the precise wording of the clause, 
generally:-

(1) that an event identified in the clause has occurred
(2) the event was beyond the party’s control
(3) the event has prevented/hindered performance of an obligation
(4) it was not possible to work around the problem

 Don’t forget about contractual notice requirements

 What happens in practice?
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A pre-pandemic example

 Seadrill Ghana Operations Limited v Tullow Ghana Limited [2018] EWHC 1640 
(Comm)

 A good example of a force majeure clause used badly:-

 the event relied upon was not the sole cause of Tullow’s failure to 
perform the obligation

 Tullow was unable to show that it exercised reasonable endeavours to 
overcome the event

 Offshore work is “risky business”
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Some issues from practice

 Beyond control v not possible to forsee

 Open list v closed list of events 

 Identifying the obligation that cannot be performed

 Prevent v hinder

 Other drafting considerations 
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Beyond control v not possible to forsee

 Must the party relying on force majeure show that the event could not be 
foreseen (at the time the contract was concluded)?

 Will always depend upon the wording of the force majeure clause

 If you include a requirement that the event must also be unforeseeable this 
raises the bar
 rationale = if something is foreseeable (at the time of the contract), then 

the parties should contract their way around it instead of relying on a 
force majeure clause (cf later on stand alone provisions)

 However, force majeure events are often foreseeable but cannot be prevented
 hence why force majeure clauses generally provide that the event must 

be beyond a party’s control

 Will the distinction matter in practice?
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Not possible to forsee: ship construction contract

 Example from a ship construction contract concluded in mid-April 2020:

“force majeure means any unforeseeable event or circumstance beyond the 
parties’ reasonable control which prevents or delays performances including 
(without limitation) … acts, orders or regulations of any governmental or 
regulatory authority, agency, department or association, lack or shortage of 
materials, inability to procure equipment or materials from suppliers…”

 The builder sought to rely on government restrictions (as a result of Covid-19) 
as a reason for its failure to meet the delivery date

 Leaving aside arguments about whether government restrictions were actually 
the cause of the failure, seems likely that the restrictions were foreseeable 
given that WHO declared Covid-19 a pandemic on 11 March 2020 (i.e. one 
month before the contract was concluded)
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Beyond control: OSV charter agreement

 Example from an OSV charter agreement concluded in early March 2020:

“force majeure means any fact or circumstance which (1) prevents the 
affected party from performing its obligations under the charter and where 
such fact or circumstance is (2) beyond the control of the affected party, (3) 
does not result from the affected party's intentional conduct or fault and (4) 
provided that the affected party has not been able to avoid or overcome such 
fact or circumstance by the exercise of due diligence… [and which includes 
without limitation] restrictions due to quarantines [and] epidemics”

 Likely that restrictions due to Covid-19 would be beyond the control of the 
charterer

 However, perhaps there were mitigating steps that the charterer could have 
taken – but heavily fact dependent
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Reasonably foreseeable: offshore LNG works

 Example from various contracts for offshore works related to an LNG project 
offshore east Africa concluded in mid-2019 and January 2020:-

[force majeure – standard clause] “Force majeure means… epidemics… and actions of 
government… provided the event (i) delays or renders impossible performance, (ii) is 
beyond reasonable control, is not due to fault and was not reasonably foreseeable and 
(iii) could not have been prevented or avoided through due diligence including 
expenditure of any reasonable sum…”

[force majeure – additional special risk provision] “… the sub-contractor is entitled to 
[money] for any suspension resulting from a terrorist attack provided that the event (i) 
delays or renders impossible performance, (ii) is beyond reasonable control, is not due 
to fault and was not reasonably foreseeable and (iii) could not have been prevented or 
avoided through due diligence…”

 Covid-19 related restrictions: most likely not reasonably foreseeable in mid-
2019, but in January 2020?

 Is the special risk provision effectively redundant? 
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“Open” list of events or “closed” list

 A closed list of force majeure events will mean that the operation of the clause 
is restricted to events specifically identified by the parties in the contract 

 An open list means that events outside of any list can trigger the clause if they 
meet the general requirements (i.e. an event has occurred, beyond control, 
prevented/hindered performance, not possible to work around, etc)

 A party subject to time critical obligations (e.g. delivery of a product/service, 
completion of works, etc) will want an open list

 Owners of offshore units/vessels may prefer a closed list to restrict the 
potential for the charterer to withhold payment of hire rate / terminate
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Identifying the obligation that cannot be performed

 A brief point but often overlooked. 

 Will be obvious in certain circumstances, e.g. where a party is subject to a time 
critical obligation 

 But for, say, an offshore charter agreement, it may be more problematic for 
the charterer
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Prevent v hinder

 Use of the term “prevent” would suggest that performance needs to be legally 
or physically impossible – i.e. not just more difficult or uneconomic

 Use of the term “hinder” or “delay” is likely to be a less stringent requirement 
– i.e. it may be possible to rely on the clause even though performance is not 
impossible

 Use of both types of terminology – where does that leave you?
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Other drafting considerations

 Covid-19 related effects will be ongoing for some time
 It is now a foreseeable issue
 Should parties now be equipped to work around the effects in most 

circumstances?

 Stand alone provisions
 Perhaps better to include an entirely standalone provision for Covid-19
 Arguably better than relying on a force majeure clause 
 Also relevant for other specifically identified risks – e.g. political / 

environmental risk, cyber security risk, etc

 Covid-19 mitigation plans?
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